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The following table shows the page at which each monthly issue of THE 
BANKING LAW JOURNAL during the year 1960 begins and ends, 


1-92 
185-260 


September ..............725-816 
November ........... - 909-1000 
December 


The following index and digest contain the legal cases which have appeared in 
THE BANKING LAW JOURNAL during 1960, The entire arrangement, including 
the number of sections follows the plan of the fifth edition of the BANKING LAW 
JOURNAL DIGEST. The DIGEST, with Cumulative Supplement to Fifth Edition, 
contains the digest of more than 10,000 banking decisions which have been published 
in THE BANKING LAW JOURNAL from the time of its establishment in 1889 down 


to December, 1960, 


ACCEFPTANCES 


§16. Promise or agreement to accept. 


Where bank certified check drawn on 
account in which there were insufficient 
funds to pay it upon oral promise of hold- 
er of check that it would honor a draft 
drawn on it and which had been deposited 
in the same account on which certified 
check was drawn, bank could not recover 
for breach of contract because acceptance 
must be in writing to be enforceable, Bank 
was allowed recovery of difference be- 
tween amount of certified check and 
amount which was in the account in or- 
der to prevent unjust enrichment at bank’s 
expense. Home Savings Bank v. General 
Finance Corp., Wisconsin, 103 N, W. 2d 
117. 77 B.LJ. 947, 


ACCOMMODATION PAPER 


§26. Rights of accommodation maker or 
indorser, 

Accommodation drawer of check liable 
to payee who is held to be holder in due 
course, where check issued for antecedent 
debt of third person, Zanetti v. Malonga, 
190 N.Y. Supp. 2d 185. 77 B.L‘J. 165. 


§42. Liability to parties other than the 
one accommodated, 

The consideration given by a payee for 
the promise of one joint maker of a pro- 
missory note is sufficient to bind the other 
joint maker to whom none of the consid- 
eration passes where the consideration or 
value is given by the payee in reliance 
upon the signature of the accommodation 
maker, Harrison v. M.R.A,, Ltd., d.b.a. 


Territorial Collectors, United States 
Court of Appeals, Ninth Circuit, 278, 
F.2d 539. 77 B.L.J, 888. 


ALTERED FAPER 


§63. Material alterations, 


Defendant borrowed $2,500 from plaintiff 
and made and delivered note for that 
amount to plaintiff. Plaintiff allegedly 
loaned an additional $500 to defendant 
and, without defendant’s knowledge or 
consent, added above signature of defend- 
ant on note “Five Hundred Dollars added 
plus interest from September 30, 1956.” 
Although plaintiff believed she had right 
to do what she did, court held note was 
materially altered and therefore void and 
Plaintiff could neither recover on note as 
altered nor as to its original tenor, Smith 
v. Hough, Iowa, 100 N.W. 2d 906. 77 B. 
LJ, 429. 


ANTEDATED AND POSTDATED 
INSTRUMENTS 


§91, Payment. 

Drawee bank not liable for payment of 
postdated item where signature card and 
monthly statements of account absolved 
bank for payment of postdated items 
through inadvertence, Kalish v. Manu- 
facturers Trust Co., 191 N.Y. Supp. 2d 61, 
77 B.L.J. 153, 


ASSIGNMENTS 


§94, Assignment of bill or note, 
Bank’s assignment by a separate in- 


. 
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strument in writing constituted a legally 
effective transfer of its rights under a 
promissory note even though the note had 
not been negotiated in accordance with 
the provisions of Title 44 of the Utah 
Code. Continental Bank & Trust Com- 
pany v. Cunningham, Utah, 353 P.2d 168, 
77 B.LJ. 888, 


§96. Assignment of deposit. 

Decedent before his death established 
a bank account in trust for his sole 
legatee. Bank refused to pay balance in 
account to legatee upon death of decedent 
without surrender of passbook or fur- 
nishing of indemnity bond, Where eight 
months had elapsed since death of de- 
cedent and bank had received no notice 
of any assignment of passbook, legatee 
was entitled to judgment against bank 
for balance in account, Brown v. Em- 
pire City Savings Bank, 203 N.Y. Supp. 
2d 339. 77 B.L.J. 986. 


ATTACHMENT, GARNISHMENT 
AND EXECUTION 


§107. Execution, 

Levy of execution against judgment 
debtor’s property ineffective as against 
bona fide purchaser for value of share 
certificate delivered in normal course of 
business even though execution served 
upon corporation prior to sale to bona 
fide purchaser, Claude Neon, Inc, v. Bir- 
rell, New York, 177 F. Supp. 706. 77 
B.L.J. 212, 


ATTORNEY’S FEES 


§109. Provision in instrument for attor- 
ney’s fees held valid. 

Provision in ii<ie for payment of all 
“costs and expenses” of enforcement in- 
cludes attorney’s fees but attorney’s fees 
of over 10% of mortgage debt held un- 
reasonable, Court below in foreclosure 
action properly refused to consider bar 
association schedule of attorney’s collec- 
tion rates and since holder of note intro- 
duced no other evidence attorney’s fees 
denied, Pepperell Trust Co. v. Mehlman, 
Maine, 154 A.2d 161, 77 B.L.J. 145, 


§111. Recovery of attorney’s fees. 

Allowance of attorneys fees in mort- 
gage foreclosure action rested in sound 
judicial discretion of trial court and 
award of attorneys fees in amount of 
$6,000 to bank where it was entitled to 
recovery of $15,104.80 on unpaid notes 
affirmed, Hanson v. Citizens Bank of 
Oneonta, Alabama, 118 So.2d 7382. 177 
B.L.J. 524, 
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BANKING 


§113.1, Bank holding companies. 

In response to questions submitted to it 
concerning proposed bank holding com- 
pany legislation in New Hampshire, the 
Supreme Court of that state has ruled 
that the fact that the proposed bill per- 
mits existing bank holding companies to 
continue to operate but curtails their ex- 
pansion and prohibits the formation of 
any new bank holding company does not 
render it invalid; further if the regula- 
tory bill lays down basic standards and 
a reasonably definite policy for the ad- 
ministration of the law it will not be 
unconstitutional, Opinion of the Justices, 
New Hampshire, 151 A.2d 236. 77 B.L.J. 
73. 


§114. Adoption and change of name. 


The Bank of Douglas filed an amend- 
ment to its articles of incorporation which 
would have changed its name to “The 
Arizona Bank.” It was ruled that the 
Arizona Corporation Commission abused 
its discretion in refusing to accept the 
amendment on the ground that the pro- 
posed name was deceptively similar to 
“Southern Arizona Bank & Trust Com- 
pany.” Senner v. Bank of Douglas, Ariz- 
ona, 354 P.2d 48, 77 B.L.J. 987. 


§119. State control of banking business. 


Where statute provided that before 
branch office of bank can be established 
Commissioner of Banking and Insurance 
shall find that conditions in locality afford 
reasonable promise of successful opera- 
tion, word “locality” was akin to trading 
area rather than municipality. Public 
always entitled to increased interest rates 
and greater services and convenience 
which proper banking competition may 
bring and sufficiency of existing facilities 
not in and of itself sufficient to deny 
establishment of branch office. Applica- 
tion of Howard Savings Institution, New 
Jersey, 159 A.2d 113, 77 B.LJ. 566, 

Denial by State Board of Bank Control 
of application for license to conduct small 
loan business in Spartanburg on ground 
that there were sufficient small loan com- 
panies in city affirmed by Supreme Court 
of South Carolina where city was served 
by three banks, ten unlicensed large fi- 
nance companies and twenty-nine small 
loan companies and where each licensee 
was serving 1269 persons based upon 1950 
census, Board of Bank Control v, Thom- 
ason, South Carolina, 113 S.E.2d 544, 77 
B.L.J. 618. 

Denial by Department of Commerce of 
application by mutual savings bank for 
authority to establish a branch office 
affirmed where there was no express stat- 
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utory authority giving savings banks au- 
thority to establish branch offices. If 
establishment of branch offices is neces- 
sary and desirable to corporate life of 
savings banks it is for legislature to 
grant that relief and not courts. Farm- 
ers and Mechanics Savings Bank v, Dé- 
partment of Commerce, Minnesota, 102 
N.W.2d 827, 77 B.LJ. 712. 

Preliminary injuncton issued in suit 
brought by two Michigan banks (174 F. 
Supp. 770) restraining Comptroller of 
Currency from issuing a certificate au- 
thorizing a national bank to open an 
“outside branch” office in Clinton Town- 
ship, Michigan affirmed. Gidney v. Com- 
mercial State Bank, United States Court 
of Appeals, District of Columbia Circuit, 
278 F.2d 871. 77 B.L.J. 889. 

Where Michigan national bank sought 
to accomplish dissolution of state bank 
competitor by acquiring control of two- 
thirds of its stock such action was en- 
joined under Michigan antimonopoly stat- 
ute. Peoples Savings Bank v. Stoddard, 
Michigan, 102 N.W.2d 777. 77 B.L.J. 749. 

Approval of Commissioner of Banking 
and Insurance of application for a charter 
of a bank to be located in Plainfield, New 
Jersey affirmed, Application not required 
to be denied because applicant did not 
have banker to run proposed bank, had 
not made arrangements for the employ- 
ment of experienced banking help, did not 
have lease or contract for proposed bank- 
ing site, did not have cost figures on con- 
struction of building or equipment and 
had no summary of payroll or operating 
costs, Application of State Bank of Plain- 


field, New Jersey, 160 A.2d 299. 77 B.L.J. 
712, 
§119.5, Federal control of banking busi- 


ness, 

The Board of Governors of the Federal 
teserve System ordered a state member 
bank to increase its net capital and sur- 
plus by selling $1,500,000 worth of com- 
mon stock within six months because the 
net capital and surplus were inadequate 
in relation to the character and condi- 
tion of its assets and to its deposit lia- 
bilities and other corporate responsibil- 
ities. In re The Continental Bank and 
Trust Company of Salt Lake City, Utah, 
CCH Fed, Banking ".aw Rep. Par, 93, 183, 
77 B.LJ. 935. 

Where banks accepted unregistered 
stock from borrower to secure overdue 
loans an injunction restraining sale of 
that stock by banks (77 B.L.J. 204) as 
violation of Securities Act of 1933 was 
affirmed, Securities and Exchange Comm, 
v. Guild Films Co., United States Court 
of Appeals, Second Circuit, 279 F.2d 485, 
77 B.L.J. 1020, 


Bank which took unregistered secu- 
rities ostensibly as collateral for past due 
notes but with intention of selling in 
order to liquidate indebtedness held to be 
an underwriter within meaning of Secu- 
rities Act of 1933 and restrained from 
selling securities. Securities and Ex- 
change Commission v. Guild Films Co., 
Inc., New York, 178 F, Supp. 418, 77 
B.L.J. 204, 

Acquisition of 5% of voting shares of 
national bank by bank holding company 
which already owned 5% of voting shares 
approved by Board of Governors of Fed- 
eral Reserve System over objections that 
acquisition would violate state law. Ap- 
plication of Farmers and Mechanics Trust 
Co., Statement of Board of Governors of 
the Federal Reserve System. 77 B.L.J. 
324, 

Bank holding company allowed to con- 
trol corporation all of whose activity 
was of an insurance nature where it 
was general practice in area for banks 
to have related insurance agency and 
operations of agency and bank intimately 
related and beneficial to bank, Matter 
of Requests of Union Bond and Mort- 
gage Co,, Federal Reserve Bulletin, Feb- 
ruary 1960, 77 B.L.J, 487. 


§121, Discretion of authorities in issuing 
charter, 

Substantial evidence supported finding 
of New Jersey Commissioner of Banking 
and Insurance that applicant for new 
bank charter met burden of establishing 
that interest of public would be served by 
establishment of proposed bank and that 
conditions afforded reasonable promise of 
successful operation. Application of Mil- 
burn-Short Hills Bank, New Jersey, 158 
A.2d 66. 77 B.L.J, 430. 

Substantial evidence supports finding 
of State Banking Board that convenience 
and needs of community warrant opening 
of proposed new bank and that probable 
volume of business sufficient to maintain 
solvency of existing banks in locality. 
“Convenience and needs of the commu- 
nity” can be served by new banks even 
though existing banks have been render- 
ing adequate service, Suburban Bank of 
Kansas City v. Jackson County State 


Bank, Missouri, 330 S.W.2d 183, 77 B.LJ. 
341, 
BANKRUPTCY 
§139, Setting aside of adjudication in 
bankruptcy. 


Where a debtor submitted a false fi- 
nancial statement in order to induce cred- 
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itor to accept a renewal note and to de- 
liver a small amount of cash to him and 
where the debtor repaid more than the 
amount of the cash received prior to fil- 
ing a petition in bankruptcy, the debt 
created by renewal note was discharged 
notwithstanding the false financial state- 
ment because the renewal note was not 
“property” which had been obtained by 
means of false representations and be- 
cause creditor suffered no loss as result 
of the false financial statement. Guedry 
Finance Company, Inc, v. McCubbin, 
Louisiana, 120 So.2d 298. 77 B.L.J. 712. 


§142, Preferences within four months of 
bankruptcy. 


An adjudication of bankruptcy is not 
admissible as evidence of insolvency in 
a suit by the trustee in bankruptcy to 
avoid an alleged preferential transfer 
made by the bankrupt approximately one 
month prior to the adjudication of bank- 
ruptey. Allender v, Southeast Tractor & 
Equipment Co., Tennessee, 178 F, Supp. 
413. 77 B.L.J, 246, 


§144, Recovery of money paid by insol- 
vent estate. 


Bankrupt borrowed $10,000 from bank 
and deposited $9,000 of the proceeds of 
that loan in an account of another cor- 
poration in same bank which was over- 
drawn in the amount of $4,398.69. In 
action brought by trustee in bankruptcy 
of borrowing corporation to recover $9,000, 
the court, on petition for rehearing, re- 
affirmed earlier holding that bank fur- 
nished fair consideration and transfer 
not voidable under Section 67 of Bank- 
ruptey Act even as to the $4,398.69 paid 
to the bank to cover overdraft of the 
other corporation where the latter cor- 
poration and bankrupt were really one 
and the same, Bank, furthermore, was 
only a conduit through which money 
passed and, as to common law liability, 
bank enjoyed protection of Section 9 of 
Uniform Fiduciaries Act, Mayo v. Pi- 
oneer Bank & Trust Company, United 
States Court of Appeals, Fifth Circuit, 
274 F.2d 320. 77 B.LJ. 429. 


§178.5. 


Where wife signed a note as co-maker 
with her husband in connection with a 
bank loan for improvements on a home 
owned by the husband and wife as joint 
tenants, a discharge in bankruptcy to the 
husband was not a defense to the wife 
in a suit against her on the note, United 
States v. Rassmussen, Minnesota, 184 F, 
Supp. 351. 77 B.L.J. 1058, 


Negotiable instruments generally. 
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BRANCH BANKING 


§215. Bank as separate entity. 

Under Wisconsin statute which pro- 
hibited branch banks except those estab- 
lished prior to May 14, 1909, removal of 
branch bank established in 1904 from one 
location in city to another was permissi- 
ble against argument that pre-1909 branch 
bank was a non-conforming use which 
could not be moved, State ex rel, City 
Bank and Trust Co. v. Marshall & Ilsley 
Bank, Wisconsin, 99 N.W.2d 105. 77 B.L.J. 
245, 


CHECKS 


Holder of check cannot sue drawee 
bank, 

Where plaintiff, holder in due course 
of check on which payment had been 
stopped, sued drawee bank, court re- 
versed judgment for plaintiff stating that 
under Negotiable Instruments Law a 
check is not an assignment and that a 
different rule for holders in due course 
would not be feasible because it would 
be impossible for commercial banks, at 
their risk, to determine whether holder 
is holder in due course. South Chicago 
Savings Bank v. Drexel National Bank, 
Illinois, 164 N.E.2d 503. 77 B.L.J. 430. 


§281. 


CONSIDERATION 


§352. Want or failure of consideration. 

Where bank issued cashier’s check in 
exchange for check drawn on it on 
which payment had been stopped, the 
bank’s defense of failure of considera- 
tion was sufficient to discharge it from 
liability om cashier’s check and bank 
properly interpleaded drawer of check on 
which payment had been stopped, Mid- 
Central Towing Co, v, National Bank of 
Tulsa, Okiahoma, 348 P.2d 327. 77 B. 
L.J. 232, 


CONSTITUTIONAL LAW 


§355.1. In general, 

Provision in Idaho Statute requiring 
savings and loan associations to insure 
accounts with Federal Savings and Loan 
Insurance Corporation held unconstitu- 
tional because such provision was un- 
severable from other unconstitutional 
provisions of act. Idaho Savings & Loan 
Association v, Roden, Idaho, 350 P.2d 225. 
77 B.L.J. 582, 
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CONTRACTS 


§359. Validity. 

In action against defendant to recover 
value of goods sold and delivered to per- 
son who had stolen defendant’s credit 
ecard, defendant bound by provisions in 
fine print on reverse side of credit card 
whereby defendant guaranteed payment 
to plaintiff-issuer of card of all pur- 
chases until card surrendered or notice 
received that it was lost or stolen, Plain- 
tiff-issuer, as indemnitee, by analogy 
to duty of banks in comparable situa- 
tions, must make reasonable inquiry as 
to authority of person presenting card, 
Union Oil Company v. Lull, Oregon, 349 
P.2d 245. 77 B.L.J. 430. 


§361. Construction. 

Where an attorney sent a check to a 
bank, together with a letter indicating 
the check was to be.held pending the 
outcome of his investigation of the al- 
legedly overdrawn account of his client, 
and the bank exchanged the check for a 
cashier’s check but then wrote the at- 
torney suggesting a change in his letter 
and the attorney refused and demanded 
the return of his check or reimburse- 
ment, the bank was liable for wrongfully 
withholding the proceeds of the check 
and was assessed punitive damages. 
Bennett v, Tower Grove Bank & Trust 
Co., St. Louis Court of Appeals, 325 S.W. 
2a 42, 77 BLJ. 42, 


CORPORATIONS 


§370. Foreign corporations. 

The holder in due course of trade ac- 
ceptances may not prevail over the sign- 
ers of the acceptances where the payee 
was a foreign corporation doing busi- 
ness in the state without first qualify- 
ing under the laws of Missouri because 
the failure to qualify made the accep- 
tances void. Salitan v, Carter, Ealey and 
Dinwiddie, Kansas City Court of Ap- 
peals, 325 S.W.2d 59. 77 B.LJ. 69. 


§372.5. Bank resolutions, 

Bank entitled to rely upon apparent 
authority of two de facto officers to exe- 
cute certificate to corporate banking re- 
solutions where bank not on notice that 
directors had not approved resolution. 
Bank not negligent in depositing checks 
of one corporation into account of an- 
other where authorized by resolution de- 
livered to bank even though names of 
holders of capital stock not set forth 
on resolution, Otte v. Franklin National 


Bank of Franklin Square, New York; 179 
F.Supp. 381. 77 B.L.J. 400. 


§376. Officers executing corporate notes 
held personally liable. 

Where series of notes which contain- 
ed on their faces a typewritten corporate 
name underneath which were the signa- 
tures of two individuals without any in- 
dication in what capacity they had sign- 
ed, the second of the individual signers 
was not liable to the holder as a co- 
maker because the notes were ambiguous 
and it was proper to consider extrinsic 
evidence which established that the sec- 
ond signer was Treasurer of the corpora- 
tion and had signed note in his repre- 
sentative capacity. Norman v. Beling, 
New Jersey, 163 A.2d 129, 77 B.L.J, 1027, 

Plaintiff sued as holder in due course 
of a series of promissory notes which 
bore on their faces corporate maker’s 
typewritten name and under which were 
the signatures of two individuals, Court 
refused to admit parol evidence that 
second individual signed as treasurer of 
corporation and held him liable as co- 
maker, Norman v. Beling, New Jersey, 
157 A.2d 17. 77 B.LJ. 342, 


DEPOSITS 


§389.1. Night depository. 

In depositor’s action against bank 
maintaining night depository for con- 
tents of bag allegedly placed in deposi- 
tory, court held that written agreement 
of deposit exculpating bank for loss of 
bag or its contents would be recognized 
as not being inimical to public interest 
because no employee of bank is present 
at time such a deposit is made and the 
bank is not in a position to protect it- 
self from dishonest claims. Irish & 
Swartz Stores v, First National Bank, 
Oregon, 349 P.2d 814, 77 B.L.J. 523, 


§390. Relation between bank and deposi- 
tor, 

Where dishonest employee issued claim 
drafts to fictitious payees, collecting 
banks not liable to maker because of 
maker’s negligence and, since drafts were 
drawn by maker on itself, banks which 
paid these drafts were also not liable, 
Red Ball Motor Freight, Inc. v. Bailey, 
Texas, 332 S.W.2d 411. 77 B.L.J. 667, 


§412. Deposits by corporate officials and 
other agents, 

In an action by surety of a town super- 
visor bank was liable for supervisor's 
misappropriation of proceeds of checks 
where supervisor drew checks on town 
account and deposited them in his part- 
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nership account and where he deposited 
a check drawn to order of town in his 
personal account, American Surety Com- 
pany v. St. Lawrence County National 
Bank, New York, 201 N.Y. Supp. 2d 965, 
77 BL J. 970, 

Bank which had not changed position 
cannot apply money wrongfully deposited 
by agent to agent’s pre-existing indebt- 
edness even though bank had no knowl- 
edge that funds belonged to principal 
and was in possession of no facts which 
placed it on inquiry. Cassidy Commis- 
sion Co. v. Security State Bank, Texas, 
333 S.W.2d 454. 77 B.LJ. 514. 


§436. New Jersey. 

Where an account was opened in savy- 
ings and loan association in name of 
“Magdaline Morozan or Edward T, Zelt- 
ner” without any additional language 
stating that upon the death of one it 
was payable to the survivor, there arose 
no conclusive presumption of intent to 
vest title to money on deposit in survivor 
against claim of title of administrator of 
decedent, Statutes governing joint ac- 
counts in savings and loan associations 
should be read in pari materia with 
parallel provisions governing joint ac- 
counts in banking institutions, Chary v. 
First Savings and Loan Association of 
Little Falls, New Jersey, 161 A.2d 65, 
77 B.L.J. 801, 


§461.4.—Utah. 


Where husband and wife had $43,000 
in joint tenancy and husband had $38,000 
in an account in his own name which he 
transferred to an account in a joint name 
with his wife approximately one and one- 
half months before his death and where 
wife, before husband’s death, withdrew 
all of those funds and placed them in a 
separate account in her own name, it 
was proper in suit by deceased husband’s 
executor to examine evidence to deter- 
mine whether joint tenancy was created 
or intended and, in view of evidence 
presented, it was clear that there was no 
intent on part of husband to make a 
gift or transfer ownership of $38,000 to 
wife. First Security Bank of Utah v. 
Demiris, Utah, 354 P.24d 97. 77 B.L.J. 986. 


§467. Furnishing statements of account 
and returning paid checks, 

Where agent of plaintiff depositor 
forged plaintiff’s mame on checks and 
extracted cancelled vouchers, plaintiff 
charged with receipt of cancelled vouch- 
ers within meaning of North Carolina 
statute. Schwabenton v. Security Na- 
tional Bank, North Carolina, 111 S.E.2d 
856. 77 B.LJ. 220. 
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§471. Proving deposit. 

Where there was no real controversy 
about the ownership of funds deposited 
in a bank and where the ownership had 
been determined by a probate court, the 
bank was not a stakeholder under Texas 
law and as such was not entitled to at- 
torney’s fee and costs; moreover the 
bank was liable for court and other 
costs since it was not justified in assum- 
ing it was a stakeholder, Orem et al. v, 
Farmers National Bank, Texas, 325 S.W. 
2a 149. 77 B.LJ. 63. 


DISCOUNT 


Right to 
paper, 

Where diamond wholesaler transferred 
customer notes to New York stock cor- 
poration and received less than face 
amount of notes in return, latter cor- 
poration was not making illegal dis- 
counts in violation of New York Bank- 
ing Law and General Corporation Law 
because transactions were not device to 
loan money at interest. Sigman v, Claar 
Bros., Inc., New York, 184 F.Supp. 193. 
77 B.LJ. 964. 

Section 18 of New York General Cor- 
poration Law which prohibits non-bank- 
ing corporation from carrying on busi- 
ness of discounting bills did not void 
series of discounted promissory notes 
payable to non-banking payee where 
notes secured by chattel mortgage on 
fixtures and furniture, Straf v. Colonial 
Factors Corp., United States Court of 
Appeals, 273 F.2d 554. 77 B.L.J. 500. 


§472.1, discount commercial 


FEDERAL LAND BANK 


§538.7. Tax exemption. 

Where federal land bank brought fore- 
closure action and bid in mortgaged real- 
ty on foreclosure sale and thereafter sold 
the realty reserving a mineral interest 
and where bank later, after it had fully 
recouped all loss on the loan, realized 
income from oil and gas leases it granted, 
bank’s interest in oil and gas leases was 
taxable by county since the retention of 
the mineral interest served no federal 
purpose, Federal Land Bank of Wichita 
v. Board of County Commissioners, Kan- 
sas, 354 P.2d 679. 77 B.L.J. 986. 


FORGED PAPER 


§549. Forged paper in general. 
Purported drawer of forged check has 
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no cause of action against payee for 
amount of check but must look to drawee 
bank since drawee bank in paying check 
was paying its own funds and had no 
right to charge purported drawer’s ac- 
count, Kares Construction Co, v. Asso- 
ciates Discount Corp., Ohio, 163 N.E, 2d 
913. 77 B.LJ. 390, 

Where a person without abandoning 
his real name had used an assumed name 
since childhood and executed a promis- 
sory note using the assumed name which 
was thereafter endorsed by the payee and 
delivered to a finance company which 
believed the maker to be another person, 
the payee was not liable to the finance 
company for breach of its warranty of 
genuineness because there was no intent 
to defraud on the part of the maker, 
Fidelity and Deposit Company of Mary- 
land vy. Bodenstedt, Nebraska, 104 N.W, 
2d 292. 77 B.L.J. 959. 

A bank may recover from a surety 
company which issued a banker’s blanket 
bond covering “instruments which prove 
to be counterfeited” where the bank had 
made loans to a client on the basis of 
forged invoices evidencing non-existeni 
accounts receivable, The invoices were 
held to be conterfeited written instru- 
ments, Fidelity Trust Company v, Am- 
erican Surety Company, Pennsylvania, 
174 F.Supp. 630. 77 B.LJ. 74. 


§560. Liability of drawee bank to drawer 
where check paid on forged in- 
dorsement, 

Although check payable to the order of 
“Donald Flax, Trustee” was indorsed, 
“For deposit to the Account of Donald 
Flax” by someone other than Donald 
Flax and without his authority, drawee 
bank was not liable to depositor for pay- 
ing check becuase the proceeds were re- 
ceived by the named payee, Coplin v. 
Maryland Trust Company, Maryland, 159 
A.2d 356. 77 B.LJ. 617. 


§579. Drawee bank paying check on forg- 
ed indorsement held liable to true 
owner, 

A surety company as subrogee and as- 
signee of a depositor cannot recover 
from an innocent drawee bank which 
paid a check bearing a forged indorse- 
ment because subrogation is only an 
equitable right and in this circumstance 
the bank’s equities are higher than the 
surety company which is paid to assume 
a specific risk and the assignment gives 
the surety no greater right than it had 
by virtue of its subrogation, Bank of 
Fort Mill v, Lawyers Title Insurance 
Corp., United States Court of Appeals, 
Fourth Circuit, 268 F.2d 313. 77 B.L.J. 
58, 


§587. Check payable to fictitious payee. 

Endorsement of government tax re- 
fund checks payable to fictitious persons 
by defendant who prepared false tax re- 
turns constitutes crime of forgery. Kit- 
chens v. United States, United States 
Court of Appeals, 272 F.2d 757, 77 B. 
LJ. 423, 


§588. Check delivered to impersonator— 
rights of drawee bank, 


Impostor rule prohibited recovery by 
United States on Treasury checks issued 
to pay amounts requested on false tax 
returns because Government agents re- 
sponsible for issuing checks intended in 
each instance to deal with person who 
wrote name on tax return, United States 
v. Bank of America National Trust & 
Savings Association, United States Court 
of Appeals, Ninth Circuit, — F.2d — 77 B. 
LJ, 223, 


FRAUD 


§598. Instrument obtained by fraud. 


While fraud is a good defense against 
a holder in due course of negotiable pa- 
per where maker has been deceived as to 
the character of the instrument signed 
by him without any negligence on his 
part, homeowners who signed note in 
connection with making an FHA ap- 
proved loan and who signed various FHA 
forms which importuned them to “read 
before signing” were not allowed to as- 
sert the defense, United States v, Thol- 
en, Iowa, 186 F.Supp. 346. 77 B.L.J. 1038. 

In suit by holder in due course against 
makers of promissory note, makers al- 
lowed to assert defense of fraud in the 
factum provided there had been no negli- 
gence on the part of makers, New Jersey 
Mortgage and Investment Co, v. Dorsey, 
New Jersey, 158 A.2d 712, 77 B.L.J. 655. 

Bank not liable where it assisted and 
advised plaintiffs in making an invest- 
ment in company where funds were there- 
after used to pay a note held by bank, 
Bank had no duty to reveal existence of a 
recorded chattel mortgage held by it. 
Brandt v. Springville Banking Co., Utah, 
353 P.2d 460, 77 B.L.J. 883. 


GUARANTY 


§612. Guaranty in general. 

Where a note insured by the United 
States under the National Housing Act 
was not enforceable against the maker 
and the lending institution could not be 
a holder in due course since it had con- 
structive notice of misrepresentations by 
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the payee, the United States who paid 
the lending institution was entitled to 
recover amount paid because of lending 
institution’s warranty that note was 
valid and enforceable, Citizens Nat'l 
Trust and Savings Bank v. United States, 
Court of Appeals, Ninth Circuit, 270 F.2d 
128. 77 B.LJ. 164, 


HOLDERS IN DUE COURSE 


§628. Payee as holder in due course, 
Accommodation drawer of check liable 
to payee who is held to be holder in due 
course, where check issued for antece- 
dent debt of third person, Zanetti v. 
Malonga, 190 N.Y. Supp. 2d 185, 77 B. 


L. J. 165. 


§630. Holder must take without notice 
of defect. 

Where officer of bank had dishonored 
check drawn by depositor to order of 
finance company for insufficient funds 
and on following day allowed depositor 
to withdraw against uncollected check 
drawn by finance company to depositor’s 
order, it was a jury question whether 
bank was a holder in due course in suit 
by bank against finance company on 
check drawn by finance company on 
which payment had been stopped, al- 
though, to constitute notice of an infirm- 
ity in an instrument, Georgia Negotiable 
Instruments Law requires actual knowl- 
edge of infirmity or defect or knowledge 
of such facts that taking the instrument 
amounted to bad faith. Home Finance 
Co. v. Bank of Lafayette, Georgia, 110 
S.E. 2d 57. 77 B.L.J. 165. 


§631.—Where holder is not charged with 
notice, 

Nothing short of actual bad faith will 
destroy status as holder in due course, 
Knowledge of contemporaneous execution 
of executory contract, acceptance of 
large discount and close business associ- 
ation between purchaser of note and 
payee are insufficient to charge purchaser 
with knowledge of existing equities, 
Mann v. Leasko, California, 4 Cal, Rep. 
124. 77 B.LJ. 696, 


§632.—Purchaser held put on notice. 
Where a buyer of an automobile exe- 
cuted an installment sales contract and 
an attached promissory note which were 
assigned to a bank, bank was on notice 
that transaction was subject to Motor 
Vehicle Sales Finance Act of Pennsyl- 


LAW JOURNAL 


vania which provided that no install- 
ment sale contract shall require execu- 
tion of any note which when separately 
negotiated will cut off as to third parties 
any defense which the buyer may have 
against the original seller and buyer 
would be allowed to introduce against 
bank defenses it had against seller, 
Legislature of Pennsylvania did not in- 
tend to repeal Motor Vehicle Sales Fin- 
ance Act by passage of Uniform Com- 
mercial Code, First National Bank vy. 
Horwatt, Pensylvania, 162 A.2d 60. 177 
B.LJ. 802, 


§645.—Crediting proceeds to customer's 
account held to be value. 

Where a customer deposits defendant’s 
check in plaintiff bank and the bank gives 
the customer immediate credit and honors 
other checks of the customer and in doing 
so completely exhausts the account be- 
fore defendant’s check is paid, the bank 
becomes a holder in due course and is 
entitled to the proceeds of defendant’s 
check, The giving of credit by the bank 
indicated its intention to become the 
owner of the check and constituted a 
waiver of its right to act only as agent 
for collection, State Planters Bank v. 
Courtesy Motors, Inc., North Carolina, 
109 S.E.2d 189. 77 B.LJ. 33. 

Where a payee deposited a check in a 
bank which extended him immediate 
credit although deposit slip stated that 
bank of deposit acted only as collecting 
agent, bank of deposit was holder in due 
course under law of Colorado where bank 
of deposit was located and also under 
law of Utah where drawee bank was 
located and bank of deposit was entitled 
to recover against drawer which had 
stopped payment. Moffat County State 
Bank v. R. J. Pinder, Utah, 355 P.2d 210, 
77 1058, 

Where depositor endorsed check “For 
deposit only” and deposited it with de- 
posit slip which provided that bank was 
a collectng agent only, bank by crediting 
check and allowing immediate withdraw- 
al against it became holder in due course 
of check and could recover on it against 
drawer. South End Bank and Trust Co, 
v. Nasin, Connecticut, 158 A.2d 591. 177 
B.L.J. 483. 


§653.—Fraud not a defense. 

Where salesman misrepresented qual- 
ity of carpeting and procured maker’s 
signature on note by stating that it was 
a “contract”, payee-bank had burden of 
establishing that it was a holder in due 
course, Atkinson v. Englewood State 
Bank, Colorado, 348 P.2d 702, 77 B.LJ. 
330. 
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INCOMPLETE INSTRUMENTS 


Implied authority to fill in blank 
spaces, 

Where a promissory note was delivered 
to an agent of the payee blank as to 
amount with the agent authorized to fill 
in the blank for the unpaid balance of a 
certain indebtedness owed to the payee 
by the maker’s husband and where the 
payee’s agent filled it in for a greater 
amount the note was not valid and could 
not be enforced by the payee for the 
amount in fact authorized, Plitt v, Kel- 
lam, Maryland, 160 A.2d 615. 77 B.L.J. 
711, 

Judgment for interest and attorneys 
fees in action on promissory notes was 
justified even though blanks in notes with 
respect to interest and attorneys fees 
filled in after maker’s death, and result 
would be the same even if blanks not 
filled in at all because interest and at- 
torneys fees allowed were in reasonable 
amounts, Falvo v. Nicholes, Utah, 347 
P.2d 837. 77 B.LJ. 246. 


§662. 


§663.—Name of payee, 

A depositary bank receiving a check 
with instructions to fill in its own name 
as payee is not negligent and has no duty 
to the drawee of the check to investigate 
the facts concerning its execution and 
the drawee cannot therefore recover from 
the depositary when such a check bears 
the forged signature of the maker, Riggs 
National Bank v, Dade Federal Savings 
and Loan Association, United States 
Court of Appeals, Fifth Circuit, 268 F.2d 
951. 77 B.LJ. 27. 


§669.—Liability of bank paying check, 

Depositor signed blank check and de- 
livered it to employee who fraudulently 
filled in and cashed check, Depositor 
bears loss as against drawee bank even 
though check post-dated when paid, 
Wright v. Bank of America, N, T. & S. A,, 
California, 1 Cal, Rep, 202. 77 B.LJ. 
309, 


INDORSEMENTS 


§674. Form of indorsement. 

Where promissory note was payable to 
order of “Fashion Plate”, a business 
owned and operated by an individual who 
was also an officer of “Fashion Plate 
Wares, Inc.” and where note was in- 
dorsed by such individual in the following 
form: “The Fashion Plate, Inc.”, the 
transferee of such note was not a holder 
in due course and the note was subject 
to the maker’s defenses against the 
payee, American Motors Acceptance Cor- 


poration v, Heckerman, Texas, 332 S.W. 
2d 345. 77 B.LJ. 524, 


§687. i instrument must be indors- 
ed, 

Where promissory note payable to the 
order of three payees in the amount of 
$4,989.92 provided that the only interest 
of one of the payees was in the first 
$1,000, the interest of that payee was 
several and his assignee could maintain 
an action against the maker for $1,000 
although the note was not endorsed by 
the other two payees. Hodson v. Scog- 
gins, Georgia, 115 S.E.2d 715. 77 B.LJ. 
979, 


§702. Warranties of general indorsers, 


Where maker of note signed a name 
other than his own, payee who negotiated 
note to finance company owed an obliga- 
tion to finance company to inform it cor- 
rectly of the identity of the person seek- 
ing credit and, in view of fact that his 
identity was not correctly given and the 
signature on the note not genuine, the 
payee’s endorsement of the note con- 
stituted a breach of warranty. The fact 
that note was endorsed without recourse 
did not relieve payee of its obligation as 
endorser, United States Finance Com- 
pany v. Ohio Home Service, Inc., Ohio, 
165 N.E.2d 652, 77 B.LJ. 524, 


INSURANCE 


§712, Liability on policies in general, 


The “hold harmless” provision in a 
sight draft authorization giving a bank 
the authority to pay insurance premiums 
for its customers as it had agreed to do 
does not relieve the bank of liability to 
the customer’s beneficiaries when the 
bank fails to pay the insurance premiums 
after losing the authorization, Walker 
Bank & Trust Co, v, First Security Cor- 
poration, Utah, 341 P.2d 944. 77 B.L.J, 52. 


§713. Forgery insurance, 

Forgery exclusion in bankers blanket 
bond applicable even though all the stat- 
utory elements of forgery not present. 
First National Bank v. Glens Falls In- 
surance Co,, Texas, 329 S.W.2d 115, 177 
315, 


§721, Fidelity bonds in general, 

Action for benefit of indemnitor of fi- 
delity maintainable against innocent bank 
which ha@ paid forged paper despite gen- 
eral rule to contrary where indemnity 
company entered into loan transaction 
with corporate president whom it was not 
obligated to indemnify. Traner v. Crock- 
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er Anglo Bank, California, 343 Pac.2d 974, 
77 B.LJ. 141. 


§731. Rights of surety to subrogation. 

Employee of depositor forged deposi- 
tor’s name on checks and depositor’s ac- 
count was charged by bank, Depositor 
which was reimbursed by surety com- 
pany, signed loan receipt agreement 
which obligated depositor to repay “loan” 
only to extent of any net recovery de- 
positor might make from any third per- 
son liable for the loss, Transaction was 
not a loan under Montana law and, since 
depositor has been paid in full, the sure- 
ty and not depositor is the proper party 
to bring suit against drawee bank, Mc- 
Neil Construction Company v, Livingston 
State Bank, Montana, 185 F. Supp. 197. 
77 B.LJ. 987. 


§739.5, Loan insurance, 

Bank recovers against insurance com- 
pany which issued group policy on lives 
of obligors whose indebtedness secured 
by FHA Title 1 loan, Phelps v. State 
Mutual Life Assurance Co., 197 N.Y.S.2d 
387. 77 B.L.J. 651. 


INTEREST 


§745. Interest on deposit. 

Where bank could not safely determine 
to which of adverse claimants to pay de- 
posit account, and where bank did not 
and could not safely pay full amount of 
account into court because of outstand- 
ing bank drafts issued by it by mistake 
against the account, bank was not charge- 
able with interest on amount recovered 
in suit by one of claimants against bank 
in which bank filed cross bill of inter- 
pleader. Hughes v, First National Bank, 
Alabama, 118 So.2d 763, 77 B.L.J. 523, 


JOINT NOTES 


§761. Joint notes. 


Where three directors, as accommoda- 
tion to corporation, made promissory note 
payable to themselves and indorsed it to 
order of party advancing money to cor- 
poration, each was liable jointly and sev- 
erally as indorser even though holder 
knew him to be accommodation party 
and holder had option to sue all or any 
of the directors as he saw fit for the full 
amount with the right to be paid the full 
amount only once, Seelig v. Brusso, 
Louisiana, 121 So.2d 28. 77 B.L.J. 801. 
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LIEN AND SET-OFF 


Bank’s Lien or Right of Set-off 
Against Depositor 


§771. Lien and set-off in general. 


Bank which set-off portion of deposit- 
or’s account against earlier judgment 
against depositor which had been dis- 
charged in bankruptcy and which caused 
return of outstanding checks was not lia- 
ble to depositor because depositor had 
taken no action to prevent set-off, Aiken 
v. Bank of Georgia, Georgia, 113 S,E.2d 
405. 77 B.L.J. 660, 


General Liens 


§821.1. Liens in general. 


Where New York automobile dealer 
sold automobile on conditional sale con- 
tract to New York resident who drove 
vehicle to North Carolina and sold it 
there before contract was filed in New 
York, North Carolina purchaser acquired 
title free and clear of the then unfiled 
New York conditional sale contract even 
though contract was filed within the ten- 
day period provided in the New York 
statute, Franklin National Bank v, Ram- 
sey, North Carolina, 113 S,E.2d 723, 77 
B.L.J. 617. 

United States tax lien filed in domicile 
of owner of personalty which was phys- 
ically located in adjoining state was not 
in compliance with statutory requirement 
that notice be filed in state where prop- 
erty is located and therefore was ineffec- 
tive against mortgagee of property in- 
volved, Campbell v. Bagley, United States 
Court of Appeals, Fifth Circuit, 276 F.2d 
28. 77 B.L.J. 682, 

Federal tax liens extinguished by state 
proceedings to which United States was 
not a party and was not required to be 
a party under state law. State law gov- 
erning divestiture adopted as federal law 
except to the extent that Congress has 
entered field. United States v, Brosnan, 
Supreme Court of the United States, 80 
Sup.Ct, 1108. 77 B.LJ. 774, 


§821.2. Priority of liens, 


Bank to which accounts receivable as- 
signed as collateral security for open line 
of credit neither a mortgagee nor pur- 
chaser within meaning of § 6323 (a) of 
Internal Revenue Code of 1954 and its 
claim against borrower inferior to claim 
of United States for taxes, Arthur Com- 
pany v. Chicago Paints, Inc., Minnesota, 
175 F, Supp. 50. 77 B.L.J. 164, 

Where United States tax liens entitled 
to priority after amount of mortgages 
and ahead of mechanics liens, proceeds 
of foreclosure payable first to mortgagees, 
second, to the United States, and third, 
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to the mechanics liens, but if proceeds 
insufficient to pay mechanics liens defi- 
ciency to be made up from the mort- 
gagees, River Rouge Savings Bank v. 
Victor Building Co., Michigan, 101 N.W. 
2d 260. 77 B.L.J. 408, 

State law determines whether property 
interest exists to which a federal tax lien 
can attach, Case remanded to New York 
Court of Appeals to determine whether 
federal tax lien is superior to claim of 
subcontractor under Section 36-a of New 
York Lien Law. Aquilino v. United 
States of America, United States Su- 
preme Court, 80 Sup.Ct, 1277, 77 B.L.J. 866. 


LOAN AND DISCOUNT 


§822. Liabilities of parties. 

Where loan procured by fraud and pro- 
ceeds used to pay insurance premiums 
and buy homestead, lending bank can- 
not trace proceeds into and enforce loan 
against proceeds of insurance and home- 
stead in hands of innocent widow of 
fraudulent borrower, First National Bank 
v. Pope, Alabama, 117 So.2d 174, 177 
B.LJ. 317. 


MATURITY 


§840. Construction of note with reference 
to time of maturity. 

Where maker of promissory note pay- 
able in monthly installments customarily 
made his payment at a later date than 
was provided for in the note and the 
payee accepted such later payments with- 
out objection, payee would not be per- 
mitted to declare balance of note due 
without notice to the maker that in the 
future he intended to demand prompt 
payments, Ashback v. Wenzel, Colorado, 
346 P.2d 295. 77 B.L.J. 245, 

Bank allowed to accelerate notes which 
provided for acceleration if holder deemed 
maker, endorser, the debt or security for 
the debt insecure where bank, based upon 
objective fact, in good faith felt “in- 
secure”, Baldwin v. Peoples National 
Bank, Texas, 327 S.W.2d 616, 77 B.L.J. 164, 


MONEY ORDER 


§858. Negotiability of money orders, 

Where agent of purchaser of $500 bank 
money order failed to deliver it to named 
payee, purchaser of money order was not 
entitled to injunction against bank pro- 
hibiting payment of money order nor was 
he entitled to return of $500. Cross v. 
Exchange Bank Co., Ohio, Summit Coun- 
ty, 168 N.E.2d 910. 77 B.L.J. 1059. 


MORTGAGES 


Chattel Mortgage 


§865. Necessity for filing. 

Chattel mortgage on machinery located 
in New Jersey and Ohio and in possession 
of mortgagee was not filed in either state, 
Machinery then shipped to mortgagor’s 
place of business in Chicago, Ilinois 
where mortgage was filed four days after 
its execution, Upon reclamation proceed- 
ing by bank which held chattel mortgage 
it was held that bank’s lien valid as 
against mortgagor’s trustee in bankrupt- 
cy. In re Princeton Rubber Co., Inc., Court 
of Appeals, Seventh Circuit, 272 F.2d 197. 
77 342. 


Where mortgagee under unrecorded 
chattel mortgage repossessed and sold 
automobile in accordance with Michigan 
statute and mortgagor was thereafter ad- 
judicated a bankrupt, trustee’s action 
against mortgagee to recover value of 
automobile on the theory that the sale 
and repossession were void as against the 
trustee because of the failure of the mort- 
gagee to file the mortgage was dismissed 
because there were no actual interim 
creditors, Bissel v. Doty Discount Cor- 
poration, Michigan, 183 F. Supp. 783. 77 
B.L.J. 802, 


§874. Validity of chattel mortgage, 

A properly recorded lien on a second- 
hand automobile belonging to a car deal- 
er who parked the automobile on his lot 
and then sold it to an innocent purchaser, 
was valid as against the purchaser since 
the bank making the mortgage did not 
know, nor was it charged with knowl- 
edge, that the dealer would park his per- 
sonal car in the lot and offer it for sale, 
McQuay v. Mount Vernon Bank & Trust 
Company et al,., Virginia, 108 S.E.2d 251, 
77 B.LJ. 73. 


Bank, holder of Michigan chattel mort- 
gage, commenced lawsuit and caused car 
to be seized in Kentucky. Car later re- 
leased to mortgagor upon execution of 
forthcoming bond, Bank’s lien held su- 
perior to mechanics lien for repairs there- 
after made to car, Manufacturers Na- 
tional Bank v. Greenwade, Kentucky, 329 
S.W.2d 586. 77 B.L.J. 341, 


§878. Mortgage of goods not owned, 


Where buyers of gasoline station gave 
chattel mortgage on certain equipment 
to bank before they had acquired title 
from seller, seller’s purchase money chat- 
tel mortgage was superior to bank’s mort- 
gage. It was immaterial that bank’s 
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mortgage was recorded immediately and 
seller’s mortgage was not recorded for a 
year because buyers did not acquire title 
free from the seller’s lien. Bank of Den- 
ver v. Legler, Colorado, 350 P.2d 1059, 
77 B.L.J, 618, 


Real Estate Mortgages 


§887. Real estate mortgages generally. 


Under Florida law, mortgagee has no 
such title to mortgaged premises as to be 
able to maintain action for damage to 
mortgaged premises arising out of de- 
fendant’s trespasses, and fact that mort- 
gagee subsequently foreclosed and pur- 
chased at mortgage sale gave mortgagee 
no right to maintain such action where 
mortgagee bid full amount of debt at 
mortgage sale, Allstate Finance Corpora- 
tion v. Zimmerman, United States Court 
of Appeals, Fifth Circuit, 272 F.2d 323, 77 
B.L.J. 342, 

Deed of trust taken to secure specific 
advance by bank and “any and all fur- 
ther advances now or hereafter owing” 
held not to embrace antecedent indebted- 
ness under Arkansas law since antecedent 
indebtedness could have been clearly 
identified but was not. National Bank of 
Eastern Arkansas v. Blankenship, Arkan- 
sas, 117 F. Supp. 667. 77 B.L.J. 246. 

A definite extension of time for the 
payment of an existing debt, by a valid 
agreement, for any period, however short, 
is a valuable consideration, and is suffi- 
cient to support a mortgage as a purchase 
for valuable consideration. Manufactur- 
ers and Traders Trust Company v. First 
National Bank, Florida, 113 So.2d 869. 77 
B.L.J,. 74. 

Where bond secured by mortgage pro- 
vided that principal sum together with 
interest at the rate of 6% per annum was 
to be paid in monthly installments ex- 
cept that “final payment of principal and 
interest if not sooner paid shall be due 
and payable on the first day of April, 
1969, . .”, mortgagor had no right of pre- 
payment and mortgagee’s offer to accept 
prepayment upon payment of an addi- 
tional charge was not usurious, Bloom- 
field Savings Bank v. Howard §, Stain- 
ton & Co., New Jersey, 159 A.2d 443, 77 
B.L.J. 617. 


§887.5. Mortgage 
vances, 

Real estate mortgage given in 1951 to 
secure payment of $16,000 promissory 
note as well as payment of “any other 
indebtedness” from mortgagor to mort- 
gagee held to be valid security for prom- 
issory note executed in 1956 under In- 
diana law. Sparrenberger, Trustee etc, 
v. National City Bank, Court of Appeals, 


securing future ad- 
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Seventh Circuit, 272 F.2d 696. 77 B.L.J, 


341, 


NATIONAL BANKS 


§922, State bank converted to national 
bank, 

National bank organized by a conver- 
sion from a state trust company retains 
its former corporate identity to extent 
that the dividend record of trust com- 
pany might be considered that of the 
national bank for purpose of qualifying 
the stock of the national bank as a legal 
investment for Massachusetts savings 
banks, Worcester County National Bank 
v. Commissioner of Banks, Mass,, 166 
N.E.2d 551, 77 B.L.J. 875. 


NEGLIGENCE 


§930. Liability for negligence, 

Where defendant bank was a conduit 
for the transfer of funds from one prin- 
cipal to another in an illegal transaction 
and bank negligently paid funds to third 
party it cannot plead illegality as defense 
to suit for damages by one of principals, 
Southwestern Shipping Corp. v. National 
City Bank, New York Court of Appeals, 
160 N.E.2d 836. 77 B.L.J. 125, 


NEGOTIABILITY 


§942. Instruments referring to contract. 


Owners entered into a Mechanics Lien 
Contract for the construction of a resi- 
dence and executed and delivered a prom- 
issory note to the contractor who trans- 
ferred the note and Lien Contract to 
plaintiff. Contractor defaulted and the 
owners completed residence seven months 
after agreed upon date and seven months 
after note was due, Court held that note 
was not burdened with conditions of con- 
tract and was negotiable and that plain- 
tiff was a holder in due course, entitled 
to 10% interest from due date of note 
on difference between face amount of 
note and credits allowed to homeowners 
for completing building, together with 
attorneys fees. Borden v. Tapp, Texas, 
333 S.W.2d 417. 77 B.L.J. 523. 


NOTICE OF DISHONOR 


§1042,. Diligence in locating indorser. 
Notice of dishonor of promissory notes 

by letter sent by certified mail, return 

receipt requested, rather than by regular 
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mail (which might have insured deliv- 
ery), where letter remained unopened 
and undelivered, marked “refused”, with 
the form of post office receipt unsigned, 
constituted good notice of dishonor under 
Negotiable Instruments Law. Durkin v. 
Siegel, Massachusetts, 165 N.E.2d 81, 77 
| B.L.J. 524, 


OFFICERS AND EMPLOYEES 
OF BANKS 


§1067, Liability of officers in general. 


Section 220 of Title 18 of United States 
Code proscribing stipulation for or re- 
ceipt of thing of value by bank officials 
for procuring or endeavoring to procure 
loan is violated even though loan to bor- 
rower is completed before official re- 
ceives fee or gift from borrower. Ryan 
|v. United States, United States Court of 
| Appeals, Ninth Circuit, 278 F.2d 836, 77 
B.L.J, 954, 

An indictment against an officer of a 
bank whose deposits were insured by the 
Federal Deposit Insurance Corporation 
alleging that he received a fee or com- 
mission for endeavoring to procure a 
loan for a corporation from another bank 
whose deposits were also insured by the 
Federal Deposit Insurance Corporation 
fails to state a crime under Title 18, 
United States Code, Section 220. United 
States v. Gerkin, New York, 182 F. Supp. 
738, 77 B.LJ. 711, 


§1132, Notice to officer as notice to bank. 


A trustee maintained a trust account 
in a bank of which he was an officer 
and where he maintained his personal 
account, When the trustee withdrew trust 
funds, deposited them in his personal ac- 
count and then paid his personal debt 
to bank out of the commingled funds in 
his personal account, the court held that 
| the bank had actual knowledge of the 
| trustee’s breach of trust because the 
| ouetee, as an officer of the bank, also 
acted as representative of the bank, 
| Commercial State Bank v. Algeo, Texas, 
| 331 S.W.2d 84. 77 B.L.J. 430. 


OVERDRAFTS 


§1147. Rights of bank against depositor 
where account overdrawn. 

It was a jury question whether bank’s 
conduct was unreasonable and imprudent 
as to bar recovery in its suit against de- 
positor to recover amount of overdraft 
arising by payment of check by mistake. 
Glass v. First National Bank, Arkansas, 
331 S.W.2d 861, 77 B.L.J. 608, 


PAYEE 


§1202, Construction of instrument as to 
payee, 

Where executors of deceased wife sued 
former husband on promissory note which 
was payable to the order of a bank and 
was found among possessions of deceased 
wife and where husband testified that he 
was not indebted to the bank when the 
note was executed, the evidence was in- 
sufficient to raise a presumption that 
bank was a fictitious payee as a person 
not intended to have any interest in the 
note. Croswaite v. Pierce, Washington, 
Dept. 2, 355 P.2d 160. 77 B.L.J. 1059. 


PAYMENT 


§1208, Payment in general. 

Where teller inexcusably pays check 
drawn on bank causing overdraft in ac- 
count of depositor, bank’s indemnitors 
entitled to judgment against guarantors 
of payment since guarantor’s liability dis- 
charged with bank’s money. Presley v. 
American Guarantee & Liability Insur- 
ance Co., Mississippi, 116 So.2d 410, 77 
B.L.J. 392, 

Where maker of installment promis- 
sory note payable in 60 monthly install- 
ments paid note in full within four months 
to bank to which note had been assigned 
and thereafter brought suit against bank 
to recover rebate for unearned interest 
which had been prepaid, bank was en- 
titled to a summary judgment of dismis- 
sal since there is nothing inequitable or 
illegal about note which fails to provide 
for a prepayment rebate and bank was 
not unjustly enriched by accepting pay- 
ment in advance and failing to make such 
rebate, Eliasz v. Broadway Bank and 
Trust Company, New Jersey, 161 A.2da 
737. 77 B.LJ, 802. 


§1210,—Liability of drawee. 


Where bank paid a note signed by only 
one officer of corporation when corporate 
banking resolutions required two signa- 
tures, corporate depositor estopped from 
taking advantage of resolutions because 
of prior dealings between it and bank, 
Berdane Furs, Inc. v. First Pennsylvania 
Banking & Trust Co., Pennsylvania, 155 
A.2d 465, 77 B.L.J, 246, 

In action to hold bank liable for honor- 
ing checks drawn on corporate account, 
bank was entitled to judgment where it 
received and acted on basis of duly certi- 
fied banking resolutions from corpora- 
tion bearing the proper corporate seal, 
and where, upon receipt of objectiorfs 
from a stockholder of the corporation, it 
required and received full documentary 
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support of resolutions including copies of 
the by-laws, meetings of stockholders 
and directors’ meetings and the legal 
opinion of counsel. Loverdos v. Vom- 
vouras, 200 N.Y.S.2d 921. 77 B.L.J. 889. 

Bank where’ bankrupt’ corporation 
maintained its account not liable to 
trustee in bankruptcy where president 
and sole shareholder of corporation con- 
verted corporate funds because of cor- 
porate banking resolution and because 
first two of three transactions complained 
of did not make corporation insolvent. 
Although form of check put payee on 
inquiry, it was not liable for accepting 
corporate check in payment of president’s 
personal obligation because inquiry would 
have revealed that issuance of check was 
authorized and that payment of that check 
would not render corporation insolvent. 
Field v. Lew, New York, 184 F, Supp. 23. 
77 B.L.J, 859. 


§1244.—Payment of unindorsed checks, 


Drawer-drawee of cashier’s check which 
it paid with the endorsements of two of 
three payees missing has right of action 
against cashing bank, United States Fi- 
delity & Guaranty Co. v. Peoples Na- 
tional Bank, Illinois, 164 N.E.2d 497, 77 
B.L.J. 508. 


PLEDGE AND COLLATERAL 


§1272. Debts secured, 


Borrower was obligated to bank in 
amount of $24,000 and gave note which 
bore figures $24,000 but in words recited 
promise to pay “Twenty Thousand Dol- 
lars.” Right of bank in collateral de- 
posited to secure loan and any liability 
“which may hereafter arise . . . whether 
then payable or not” survived borrower’s 
death and proceeds of collateral could be 
used to liquidate note (regarding it as a 
note in amount of $20,000 since written 
words control) plus remaining $4,000. Mc- 
Gilly v. Day Trust Company, Massachu- 
setts, 164 N.E.2d 334. 77 B.L.J. 429. 


RECORDS OF BANK 


§1346.3. Legal process to examine. 
Nothing in Federal law excuses na- 
tional bank from producing records kept 
in Panamanian branch office pursuant to 
subpoena served by Internal Revenue 
Service unless production would require 
action by Panamanian personnel in vio- 
lation of Panama law. First National 
City Bank v. Internal Revenue Service, 
United States Court of Appeals, Second 
Circuit, 271 F.2d 616. 77 B.L.J. 228, 
New York agencies of foreign banks 
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must produce records and documents in 
response to subpoena duces tecum even 
though the records and documents are 
physically located outside the United 
States. Doctrine that home office and 
branches are independent entities inap- 
plicable. In re Equitable Plan Company, 
New York, 185 F, Supp. 57. 77 B.L.J. 974, 

United States district court for district 
in which banking institutions transacted 
business had power to compel banks to 
appear in that court to give testimony 
and produce material records for use in 
an international extradition proceeding 
pending in a district court in another 
state. Application of First National City 
Bank, New York, 183 F. Supp. 865, 177 
B.L.J. 889, 


SALES 


§1357.5. Conditional sales contracts, 
Resale of car 86 days after repossession 
was not a reasonable time within which 
to have held voluntary resale and condi- 
tional seller, having by the unreasonable 
delay elected to retain the goods, could 
not sue for a deficiency judgment. Ber- 
gen Auto Company v. Mattarochio, New 
Jersey, 155 A.2d 787. 77 B.LJ, 342, 


SAVINGS AND LOAN ASSOCIATIONS 


§1358.2. In general. 

Illinois Savings and Loan Act uncon- 
stitutional insofar as it limits savings 
and loan associations to procuring insur- 
ance on withdrawable share accounts 
from federal instrumentalities or corpor- 
ations chartered by the United States. 
City Savings Association v. International 
yuaranty & Insurance Co.,, Illinois, 162 
N.E.2d 345, 77 B.L.J. 149. 

Section 394(1) of Banking Law which 
applies to state savings and loan associa- 
tions and which creates conclusive pre- 
sumption that title vests in surviving 
joint tenant applied to Federal savings 
and loan association, Petition of Cohen, 
Surrogate’s Court, 191 N.Y. Supp. 2d 751. 
77 B.L.J. 165, 


SAVINGS BANKS 


§1365. Production of pass book, 

Where notice of federal tax lien and 
warrant of distraint served on savings 
bank, United States was entitled to re- 
cover the amount of tax due government 
by depositor even though United States 
did not present depositor’s passbook as 
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required by state statute. United States 
v. Bowery Savings Bank, New York, 185 
F, Supp. 30. 77 B.L.J. 1034, 


STATUTE OF LIMITATIONS 


§1386. Action on note. 

Where the holder of a promissory note, 
in order to remove the bar of the statute 
of limitations, alleges that a partial pay- 
ment was made en the note, establishing 
such partial payment is a genuine and 
essential issue of fact which must be 
proved and the holder therefore is not 
entitled to summary judgment, Butler 
v. Merchants National Bank, Texas, 325 
S.W.2d 229. 77 B.L.J. 73. 


§1389.1. Slander of credit, 


In an action against bank for damages 
where plaintiff alleged that wrongful re- 
fusal to honor his checks injured his 
credit and financial standing in the com- 
munity, court dismissed action on ground 
that it was an action in tort which was 
barred by the one year statute of limita- 
tions. Sicklesmith v, Citizens Bank of 
Hapeville, Georgia, 114 S.E.2d 319, 77 
B.L.J, 711. 


§13987. Action to recover payment on 
forged instrument, 

In action by depositor against bank to 
recover for money paid by bank on de- 
positor’s check on which payee’s endorse- 
ment had been forged, statute of limita- 
tions does not begin to run until depos- 
itor discovers forgery unless depositor in 
exercise of ordinary business care should 
have discovered forgery earlier. Miami 
Beach First National Bank v, Edgerly, 
Florida, 120 So.2d4 417. 77 B.L.J. 801, 


STOPPING PAYMENT 


§1462, Right to stop payment, 


Where drawer-bank issued draft it was 
liable to payee’s successor on the draft 
even though payment had been stopped 
by mutual agreement of drawer-bank and 
depositor, because the purchase of draft 
resulted in an executed sale of credit not 
subject to recission or countermand, In- 
ternational Firearms Co, v,. Kingston 
Trust Co., New York Court of Appeals, 
6 N.Y.2d 406, 77 B.L.J, 164, 


§1467. Stopping payment as against hold- 
er in due course, 

Where drawee bank, by mistake, pays 
a check after depositor directs it to stop 
payment, drawee may recover from payee 
where drawee obligated to recredit de- 
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positor’s account and where payee knew 
of stop payment order at time of present- 
ment and payment, National Boulevard 
Bank v, Schwartz, New York, 175 F, Supp. 
74. 77 133. 


§1474, Liability of bank paying stopped 
check, 

In depositor’s action against bank for 
paying check after receipt of stop pay- 
ment order, the court held that an alleged 
custom that a check was regarded as 
paid when it was recalled for payment at 
the request of the drawer would have 
to yield to the statutory command that 
a check is not paid until the drawer’s 
account is debited, and that drawee bank 
was bound to honor stop payment order 
received by it prior to debiting drawer’s 
account, Cooke v. Commercial Bank, 
Florida, 119 So.2d 732. 77 B.L.J. 678. 


§1475.—Where bank is protected, 

Where bank paid check through inad- 
vertence after receipt of a stop-payment 
order on its printed form, which alone it 
would accept, and which provided that 
the bank would not be liable for payment 
through inadvertence or negligence, it 
was error to hold that exculpatory clause 
was ineffectual because there was no 
freedom of contract, Seldowitz v. Manu- 
facturers Trust Co,, New York, June 16, 
1960, 77 B.LJ. 872, 


TAXATION 


§1504. Taxation of national banks. 
Bank enjoys statutory exemption from 
tax for insolvent banks even though de- 
positors could have been paid in full 
from surplus, where court found that 
payments to depositors would have been 
reduced by amount of taxes, United 
States of America v. Bank of Leipsic 
Company, United States Court of Appeals, 
Sixth Circuit, — F.2d. 77 B.L.J. 137. 


§1510. State tax on national bank shares, 


1953 Michigan amendment to intan- 
gsibles tax statute imposing higher rate 
of tax on state and national banks does 
not violate Section 5219 of United States 
Revised Statutes where Michigan sav- 
ings and loan associations are not in sub- 
stantial competition with national banks, 
Michigan National Bank v. State of 
Michigan, Michigan, 101 N,W.2d 245, 77 
B.L.J. 588, 


TRUST RECEIPTS 


§1562. Trust receipts. 
Under Maryland Uniform Trust Re- 
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ceipts Act entruster’s security interest 
is invalid as against all junior interests, 
including the interest of a lien creditor 
or a trustee in bankruptcy, if it is not 
kept alive by filing a further statement 
before the end of one year after the filing 
of the original statement, In the Matter 
of Lexington Appliance Company, Inc.,, 
Maryland, 185 F.Supp. 235. 77 B.L.J. 
1059, 

Where finance company and automobile 
dealer executed and filed a statement of 
trust receipts financing under the Uni- 
form Trust Receipts Act and where deal- 
er subsequently obtained additional fi- 
nancing from bank covering same auto- 
mobiles by assigning fictitious condition- 
al sales contracts to bank, finance com- 
pany was entitled to possession as 
against bank although title to automo- 
biles was transferred by manufacturer 
to dealer rather than to finance company 
as entruster, Eastern Acceptance Cor- 
poration v. Camden Trust Company, New 
Jersey, 163 A.2d 134, 77 B.L.J. 987. 

Where finance company entered into 
trust receipt transactions with respect 
to numerous automobiles held by dealer 
for sale and within ten days of learning 
that dealer had sold automobiles in its 
possession made demand for accounting 
and pursuaiit thereto received nearly all 
of dealer’s assets, and where dealer 
within four months was adjudicated a 
bankrupt, the transfer was a voidable 
preference because finance company did 
not have a general lien upon assets of 
the dealer since it did not make its de- 
mand within ten days after the proceeds 
from the sale of the entrusted automo- 
biles were received by the dealer, Eng- 
lish v, Universal CIT Credit Corporation, 
United States Court of Appeals, Fifth 
Circuit, 278 F.2d 750. 77 B.L.J. 888, 

Where manufacturer’s invoice stated 
that manufacturer retained title to trail- 
er until purchase price had been paid 
and retailer exhibited invoice to finance 
company and stated that he had sent 
check paying purchase price in full but 
did not exhibit any documents of title, 
trust receipt taken by finance company 
covering trailer as security for loan was 
inoperative and created no security in- 
terest in finance company, Crestline Mo- 
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bile Homes Manufacturing Co. v. Pacific 
Finance Corp., California, 3 Cal, Rptr, 
869. 77 B.L.J. 618, 

Description of goods in statement of 
trust receipt financing as “Television, 
Appliances and other similar Equipment” 
sufficient to enable Bank's security in- 
terests in refrigerators, washers, dryers 
and a freezer to prevail over borrower’s 
trustee in bankruptcy. In the Matter of 
AA Appliance & TV Center, Inc,., United 
States Court of Appeals, Seventh Circuit, 
271 F.2d 800. 77 B.L.J, 236. 


UNIFORM COMMERCIAL CODE 


§1562.5. Uniform Commercial Code. 


Plaintiff paid cash for and took posses- 
sion of a car purchased out of dealer’s 
inventory. Under the Uniform Commer- 
cial Code the plaintiff was entitled to a 
certificate of title in his name free of 
encumbrances where dealer thereafter 
executed a collateral mortgage in favor 
of bank covering plaintiff's car under an 
existing floor plan agreement with bank 
and fraudulently procured a certificate 
of title in dealer’s name. Weisel v. Mc- 
Bride, Pennsylvania, 156 A.2d 613. 177 
B.L.J. 245, 

Assignment of all present and future 
accounts receivable submitted sufficient 
description of collateral under Uniform 
Commercial Code to defeat claim of re- 
ceiver of assignor, It did not matter that 
the assignee named in the financing 
statement was acting as agent for an- 
other, Industrial Packaging Products 
Co, v. Fort Pitt Packaging Inc., Pennsyl- 
vania, 161 A.2d 19, 77 B.LJ. 703. 


USURY 


§1565.—Transaction held not usurious, 

F.H.A, loan requiring 534% interest 
plus an additional annual insurance pre- 
mium of 1/2 of 1% and providing for an 
adjusted prepayment charge of 1% of 
original principal does not violate Ten- 
nessee usury statutes, Silver Homes, 
Inc. v. Marx & Bensdorf, Inc., Tennessee, 
333 S.W.2d 810. 77 B.L.J. 690. 
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